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BOOK EEVIEWS 

International Law as Interpreted During the Russo-Japanese War. By 
F. E. Smith, M. A., B. C. L., and N. W. Sibley, B. A., LL. M. The 
Boston Book Co., U. S. A. 1905. 

The International 'Law and Diplomacy of the Russo-Japanese War. By 
Amos S. Hershey, Ph. D., Professor of Political Science and Inter- 
national Law in Indiana University. New York : the MacMillan Co. 
London : MacMillan & Co., Ltd. 1906. 

These valuable and interesting volumes cover the same ground to 
quite an extent, but each has a particular interest and value of its own, 
and, taken together, they afford a minute and extensive view of the ma- 
terial facts and legal aspects of the most gigantic and momentous conflict 
of modern times. 

In the introduction to Smith and Sibley's work there are some sug- 
gestive remarks on the deficiencies of International Law which the 
authors summarize as follows (p. 5) : 

International law consists of rules to regulate relations which have a legal 
rather than a moral character; its treaties and controversies have assumed a 
legal guise, encouraged by a general willingness to increase their apparent 
obligatoriness. But it none the less remains broadly true that it is deficient in 
that coercive side of the term law which is above all others essential and 
characteristic. All civilized nations agree that they are bound by its principles, 
and in the majority of cases find it convenient to observe them. On the other 
hand, they are not infrequently broken, and breaches may be consecrated by 
adding successful violence to the original offense. In reality the sources of its 
strength are three: (1) A regard which in a moral community often flickers 
but seldom entirely dies; for national reputation is affected by international 
public opinion; (2) an unwillingness to incur the risk of war by any but a 
paramount national interest; (3) the realization by each nation that the con- 
venience of settled rules is cheaply purchased on the whole by the habit of 
individual compliance. 

Beferring to the moral nature and evolutionary growth of international 
law, Professor Hershey says: 
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The usages observed during the Russo-Japanese war may serve to strengthen 
such customs as are in a state of imperfect development or to weaken still 
further such as are in a state of decay. In any case they are an index to the 
present condition of international morality. 

Speaking of the object of their work, Smith and Sibley remark that 
many points of novelty have arisen, and, what is more important, one 
or two questions of far-reaching principle; and that "the real signifi- 
cance of the war from the point of view of public law lies in the in- 
difference with which Kussia has treated the rights of neutrals as those 
rights have been hitherto understood." The conduct of Japan is also 
examined and the authors are thus led into a discussion the scope of 
which is indicated by the titles of the various chapters, namely, " Bel- 
ligerent Operations in Neutral Territory;" "Kussia and the Passage of 
the Bosphorus ; " " Declaration of War and Manifesto ; " " Eights of 
War with Bespect to Persons of Enemies ; " " Espionage and Wireless 
Telegraphy in War ; " " Laying Mines in Midocean and Use of Balloons 
in War ; " " The Principles of Neutrality and Special Usage Prohibiting 
the Construction and Outfit of Vessels of War ; " " Belligerent Operations 
in Neutral Waters and the Chemulpho and Chefu Incidents ; " " Becep- 
tion of Belligerent Cruisers in Neutral Ports ; " " The Bule of the War 
of 1756;" "The Eight of Visitation and Search;" "The Destruction 
of Neutral Vessels ; " " International Arbitration, The Hague Convention 
and International Incidents Exhibiting Analogy to the North Sea Crisis, 
with a History of the North Sea Incident ; " " The Law and Practice of 
Blockade ; " and several chapters on contraband. There are also quite 
a number of appendices, including discussions of Prof. T. E. Holland's 
letter to the " Times " on the British Proclamation of Neutrality, and the 
Foreign Enlistment Act, 1870 (British), with special reference to the 
fact that a large fleet of German vessels was engaged in supplying Welsh 
coals to the Eussian fleet. 

This work was published prior to Professor Hershey's and he refers 
to it on several occasions, in one of which he characterizes it as "that 
bulky and pretentious volume," and he dismisses the author's opinion 
that the decision of the case of the Allanton by the prize court at 
Vladivostok is to be regarded as " an extension of the doctrine of con- 
tinuous voyage " as " absurd as well as erroneous." There are occasional 
infelicities and obscurities of expression in the work, 1 but it will well 

1 On page 14, the authors say: " It is difficult not to regard her action in 
1895 as not merely the overbearing, but even the exclusive, cause of the great 
war of 1904." On page 81: "As Vattel considered a person to be shot a spy, 
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repay a careful perusal by the student of international law and the reader 
who is interested in the history of his time. 

Eeferring to Japan's conduct throughout the war with Russia, and 
especially to the cutting-out of the Reshitelni at Chefoo in August, 1904, 
Smith and Sibley say (p. 8) : 

Japan has only once been brought into direct collision with public opinion, 
and even on that occasion the voice of authority was almost equally divided. The 
considerations involved in what is commonly known as the cutting-out incident 
are discussed in detail elsewhere. It may be fully conceded that the curiously 
artificial situation created by the partial neutralization of China by the belli- 
gerents lent strong support to the contentions put forward in the official Jap- 
anese apologia, but it is none the less permissible to regret that Japan should 
even for a moment have stood in the debatable land of international subtilities. 
Throughout the war her attitude has been one of intelligent correctness, " giving 
nothing away," in the current phrase, but taking no liberties with accepted 
international practice. 

Professor Hershey severely censures Japan's conduct in the Reshitelni 
affair (pp. 260, 261), but he regards it as the only serious charge brought 
against her during her struggle with Russia. 

The explanation of this singular example of a so-called " heathen " 
country in the practice of a legal and moral system which (although so 
largely derived from Roman jurisprudence) has been deemed peculiar 
to so-called " Christian " nations may be found, in part at least, from 
what follows (Smith and Sibley, pp. 8, 9) : 

Few subjects in the astonishing curriculum of Japanese education have proved 
more attractive than the study of law. The law students in the University of 
Tokio are far more numerous than those of any other faculty, and it is stated 
that public law and international law are the favorite subjects of research. 
From the moment that Japan successfully asserted her claim to enter the con- 
cert of civilized nations she set aside some of the finest minds in the country to 

it is impossible to cite him as disapproving of the manner of Major Andre's 
execution." On the same page : " As the disguise is admitted even by General 
Halleck to have been accidental, it is impossible to consider that Andre was a. 
spy who is liable to a felon's death." On page 437: "This result is unsatis- 
factory and is contradictory to the practice of Lord Stowell. No decision of that 
great admiralty lawyer ever decided that a vessel which like the Allanton had 
genuine papers disclosing a neutral destination, and which was exactly in its 
proper course, could be confiscated. But it is astonishing to observe from the 
argument of M. Sheftel, of the Russian bar, that this conclusion can be supported 
by the principles of modern continental maritime law, and, in great part, from 
the Russian naval regulations." The decree of confiscation was reversed by the 
Russian Admiralty Council. 
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become the vigilant guardians of her international legality. She left as little 
as possible to the international law of the quarterdeck, and it is reported that 
jurists were attached to the staffs of her marshals to instruct and advise them 
in the subjects of their particular study. 

Thus, in the Chinese war, Professors Takahashi and Ariga were appointed, 
respectively, to advise the navy and army, and in their accounts of the questions 
which arose for discussion made a permanent addition to the literature of the 
subject. 

From the books which have been published by these Japanese pro- 
fessors 2 it appears how completely the most advanced of the modern laws 
of war were adopted and with what characteristic thoroughness they were 
applied by Japan, ten years earlier, in her struggle with China, although 
the Chinese prosecuted the war on a much lower plane. From the outset 
to the close of operations the military and naval authorities of Japan 
protected the persons and property of Chinese noncombatants in Japanese 
territory and applied the same rules to private property on sea as to 
private property on land, although a contrary policy was pursued by her 
enemy. The following example of this distinct advance, which we failed 
to follow in our war with Spain, is given by Professor Takahashi on 
pages 163 and 164 of his interesting little volume in the chapter entitled 
" The Japanese Kequisition Regulations : " 

On the 25th of October, 1894, when the Japanese navy was busily engaged in 
landing the second expeditionary army on the peninsula of Liao-tung, a good 
instance of naval requisition was furnished. 

At the time nearly 20,000 troops had to be put ashore through the shallow 
water near the coast, and that so quickly and quietly as to be unnoticed by the 
enemy. A large quantity of timber was therefore required at once, to make 
rafts for facilitating the landing of horses, ammunition, provisions, etc. 

Most conveniently a considerable number of Chinese ships laden with large 
balks of lumber passed off the place where the Japanese army was landing. The 
Japanese man-of-war Oshima and some other vessels were at once sent to bring 
them in to the coast. Thirteen of them were brought in and the timber on board 
was requisitioned, but the Japanese admiral was generous enough to pay a large 
price for it. 

2 Cases on International Law during the Chino-Japanese war by Saknye 
Takahashi, Professor of Law in the Imperial Naval Staff of Japan, Legal Adviser 
to the Admiral Commanding the Japanese Squadron during the Chino-Japanese 
war, etc.. etc., with a preface by Professor T. E. Holland, D. C. L., and an intro- 
duction by Professor Westlake, Q. C, LL. D. Cambridge: At the University 
Press, 1899; London: C. J. Clay 4 Sons, Ave Maria Lane, and Stevens & Sons, 
Chancery Lane. 

La Guerre Sino-Japonaise au point de vue du droit international. Par Nagao 
Ariga (le Professeur). Preface par Paul Fauehille. Paris: Pedone, 1896. 
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This generous principle was always followed during the whole of the war, as 
at Sa-lien, Port Arthur, Wei-hai-wei, Liu-king-tau, Sho-ping-tau, Yung-cheng, 
etc., wherever it was absolutely necessary to procure provisions or enlist labor 
for coaling and watering. 

The most interesting feature of the above facts is that they furnish additional 
proof of Japan's resolve to conduct the war in accordance with the most civilized 
modern principles; and it must be noticed how honorable these actions are to 
Japan, especially when we remember that she was fighting against a nation 
which acknowledges no law of war, makes no provisions whatever for the proper 
treatment of the private property of the subjects of a hostile state, and does not 
attempt by a resolute effort to restrain its troops from pillage and incendiarism, 
even within its own territories.. 



It thus appears that ten years before her war with Eussia, Japan took 
the lead in the application of the idea that war is a contest between the 
armed forces of the belligerent states and not between their noncom- 
batant individual members on land or sea. 

Keferring to the Japanese requisition regulations in force during the 
war with China, Professor Takahashi says : 

The general principle underlying them is that the peaceful inhabitants of all 
enemy's country must not be required to discharge any services other than those 
essential to the maintenance of the invading army or the promotion of its 
military capacity, and that all services rendered by the people under such 
requisitions must be duly recompensed. 

This is the accepted modern doctrine as to private property of the 
enemy on land, not contraband of war, but, as well known, it has not 
been applied to private enemy property under the enemy's flag at sea, 
which is still subject to capture and confiscation; and the proceedings 
at The Hague have shown that there is powerful opposition to the 
proposed immunity of private enemy property at sea. 

In one of the most interesting chapters of Professor Hershey's book 
(" Russian and Japanese Eules of Warfare," pp. 267-294) is found 
another remarkable illustration of the civilization to which Japan has 
attained, namely, a note which was addressed by the Minister of Public 
Instruction to the school teachers of Japan in the following terms : 

Although the Imperial Government is at present at war with Russia with the 
purpose of later securing a permanent peace, the students and pupils should 
make it their special aim to show themselves in no wise hostile toward Russian 
subjects. Such hostility on their part would give foreign nations a bad opinion 
of us. Besides, this is an important point to be considered in the education of 
boys and girls. 
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It must not be thought, however, that the mass of the people have 
reached this high level, for it seems that terrible excesses were committed 
by the Japanese at the fall of Port Arthur, 3 and outrages and cruelties 
of the grossest character are reported as committed by the Japanese in 
their present occupation of Korea. On this subject an eye-witness says : 

But to beat defenseless old women, to insult inoffensive foreigners as well as 
Koreans, to murder scores of men simply for protesting against being robbed of 
their property, and to crucify and then to shoot (I have the photographs) men 
who actively resent having their houses stolen — this comes near to barbarism. 
After what my own eyes have seen I can scarcely doubt the assertions, heard on 
every side, that every white man in Korea, except one American employed by the 
Japanese Government, is now earnestly opposed to the conduct of the Japanese, 
though when the late war began the great majority of them were pronouncedly 
in favor of Japan's cause.* 

This, if true, is as bad as the spoliations and murders of the Chinese 
by our hoodlums and " sand-lotters," who went unpunished, and it is to 
be hoped that in restraining and punishing such outrages Japan will 
furnish an example of timely and impartial justice. 

It is inspiring to read such instructions as the following from the 
Czar to the noncommissioned officers and soldiers of the Kussian armies 
in Professor Hershey's chapter on " The Eules of Warfare" (p. 280) : 

You are to wage war with the troops of the enemy and not with the peaceable 
inhabitants. 

The inhabitants of the enemy country may also be enemies, but only in case 
they are seen with arms in their hands. 

Strike the enemy in loyal combat. Do not strike the enemy who is disarmed 
and who begs for quarter. 

Respect foreign religions and temples. 

Do not injure the peaceable inhabitants of the enemy country; do not take 
away or injure their goods, and restrain your comrades from doing these things. 
Cruelties to the inhabitants only increase the number of our enemies. Remember 
that the military man is the soldier of Christ and the Czar; this is why he 
should conduct himself like a Christian soldier. 

After the battle is ended, you should be considerate of the wounded, and try 
to aid them without distinguishing whethar they are our own people or not. 
The wounded are no longer enemies. 

3 It is only fair to say that Professor Takahashi, an eye-witness, gives a 
different version on pages 4-8 of his " International Law during the Chino- 
Japanese War." The excesses were committed by the Japanese in the fury of 
battle and at sight of the bodies of their comrades who had fallen in the assault 
and been tortured and mutilated by the enemy. 

* " Some Guesses at Japan," by Wm. T. Ellis in The North American Review 
for October, 1907, pp. 240, 241. 
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Professor Hershey's comparison of the rules of the belligerents, as 
published, for the conduct of the war with the rules as prescribed in The 
Hague Convention, to which both Russia and Japan were parties, is of 
great interest and no little encouragement. 

In Russia's instructions to her commissioned officers for their guidance 
in the enemy's country they are informed that compulsory supplies and 
services can be exacted only by authority of the commander-in-chief of 
the army, or of the chief of the military administration of the district, 
and article 20 reads as follows: 

The supplies and services are to be paid for as far as possible in cash; other- 
wise the troops are expected to give receipts, signed and sealed by the chiefs of 
detachments and companies. 

It will probably never be known to what an extent the observance of 
these instructions (especially those of Japan for the treatment of pris- 
oners) and the spirit that inspired them ameliorated the horrors of war 
and changed race hatreds and prejudices into kindly regard and lasting 
friendship in thousands of individual cases. 

Judging by the internments of Russian vessels which sought refuge in 
neutral ports after receiving serious injuries in battle, and the protests 
against certain of Russia's seizures and condemnations of merchant ves- 
sels and their cargoes, the tendency seems to be to a stricter observance 
and enforcement of both the duties and rights of neutrals. These intern- 
ments occurred within the jurisdictions of four different Governments — 
Germany, China, the Netherlands, and the United States. 

In a note on page 209 Professor Hershey refers to a distinction which 
is said to have been drawn by Secretary Taft between the disablement of 
a war vessel caused by a storm or by an explosion or other accident on 
board, on the one hand, and the damage suffered in battle on the other. 
Upon this the Sun observed : 

The distinction is a just one. It is obvious that a neutral power which should 
open its ports to vessels that had been crippled by the enemy, for the purpose of 
enabling them to again take to the sea for an aggressive purpose, would not be 
exercising impartiality but really acting as the ally of a belligerent. 

Professor Hershey explains that his object in his chapter on " The 
Relations between England and the United States as affected by the 
Far Eastern Question and the War," is to try to show how the coopera- 
tion of England, Japan, and the United States in the Par East has 
strengthened the friendship between England and the United States so 
auspiciously formed during the Spanish-American war. The Professor 
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seems to think that the friendship between Great Britain and the United 
States did not exist before the Venezuelan boundary dispute, or that it 
died and was buried during that episode, and came to a new birth during 
the Spanish- American war. He says: 

Only a decade ago the American people, almost to a man, were roused to a 
frenzy of patriotic fervor by President Cleveland's startling message of December, 
1895, threatening England with war unless she consented to submit a boundary 
dispute between herself and Venezuela to arbitration. 

It may truthfully be said that Great Britain never gave such a signal 
proof of her friendship for the people of the United States as in the 
attitude she took and the course she followed when suddenly confronted 
with that extraordinary and astounding intervention. If the friendship 
of the United States for Great Britain had not been so deep-seated there 
would not have been such an apprehension of evil — such a sinking of 
heart — such a depreciation of values. It was not capital alone that 
was shocked and terrorized ; it was this very friendship — of the existence 
of which the Professor seems to have been unconscious — a friendship 
involving all the ties and interests of race and language, tradition, 
inheritance, and a common civilization. 

This is not the place to discuss the question whether the threatened 
intervention was justified or in any way defensible; it is sufficient to 
suggest here that the friendship between the United States and Great 
Britain was neither nonexistent in 1895, nor " formed " a few years later, 
" during the Spanish American war." 6 

If any other power but the United States (says Sir Thomas Barclay in his 
"Problems of International Practice and Diplomacy") had been concerned, there 
is little doubt that such intervention would have exposed the two countries to 
a very dangerous state of feeling; for although Great Britain did not pick up the 
glove thus thrown down, the whole world was deeply impressed. In three days 
the value of American securities is estimated to have fallen by £100,000,000, and 
a panic on December 20 obliged the President to issue a fresh message in the 
afternoon to reassure the public. 

<- The following is an extract from a statement of the controversy published 
in the Cyclopedic Review (Columbian Annual) for 1895, pages 786, 787: 

" The possibilities of a war between Great Britain and the United States over 
the Venezuelan question were seriously discussed by the press of both countries 
in December [1895], but the temporary ebullition of war sentiment quickly sub- 
sided, save in those few hearts in which it is perennially cherished, and served 
only to demonstrate more strongly by contrast the real feelings of sympathy and 
solidarity still prevailing between the great nations of the English-speaking 
world." 
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Professor Hershey's closing chapter deals with " The Treaty of Ports- 
mouth," the text of which is given in full. This treaty the Professor 
says is interesting and important for three reasons: In the first place, 
because of the leading part played by President Roosevelt in inaugurating 
and influencing the conduct of the negotiations ; secondly, because of the 
controversy with regard to the question of indemnity; and, thirdly, 
because, taken in connection With the Anglo-Japanese offensive and 
defensive alliance signed on August 12, 1905, it settled, for a time at 
least, the status of the combatants (and incidentally, too, that of other 
leading nations of Europe and America) in the Par East. 

Instead of the President's mediation being open to criticism as in- 
trusive or unwarranted, it was tendered, as Professor Hershey shows, in 
accordance with article 3 of the first convention of The Hague Conference 
of 1899, to which Eussia, Japan, and the United States were parties, and 
which provided that the right to offer good offices or mediation belongs 
to powers who are strangers to the dispute, even during the course of 
hostilities; and that the exercise of this right shall never be considered 
by one or the other parties to the contest as an unfriendly act. 

If the First Hague Conference did not prevent that colossal struggle, 
it helped, by authorizing and inviting the good offices of neutral powers, 
to bring it to an earlier and happier close. 

Ckammond Kennedy. 



La Proprieta Privata Nelle Guerre Marittime Secondo II Diritto Inter- 
nazionale Pubhlico, by Tullio Giordana. Turin and Rome. Societa 
Tipografico-Editrice Nazionale. Five lire. 

In view of the attention being paid at the present time in periodicals 
specializing the study of international law to the various questions of 
"maritime" and "prize" law, the present publication by the editor 
of La Tribuna, of Rome, has a special value. The plan of the work is 
indicated by the following extract which we translate from the preface: 

It is not the doctrines or the writings of men which cause the world to move 
on, but rather the collective forces of the masses that not infrequently find inter- 
preters among the publicists. If some thinker is credited with having had a 
measure of influence in his day, like Voltaire or Beccaria, it is because he knew 
how to express a reform whch had already been silently accomplished in the 
conscience of the people. He did not originate, but merely demonstrated civiliza- 
tion. Progress would have been accomplished just the same without a day's 
delay by the law of fate. Like the physicist who does not concern himself as 



